OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

SGROVER SELLERS

Arrenncy Gexanil

Honorable Ben 3. Peok
Superintendent

Waco State Home

VWaco, Texas

Dear Sir; ' ' Opinion No.™ 6
: e ' Re: Release of pmitted

Lgﬁout
lerdstate that the
sommt{tted "until further

s ¢ this court.”

. Your letter requeats OX 2441 o "the rights
sand povers of the Superipteydent . the State Board
of Control to release ¢ sa unde\ ceMNain conditions . . .
as follows:-. R . . ‘ ' . _

© 77 "3, suprbse(that a\ohi)d 1s coxmitted to the
‘Waco 8tate Hor ot Yourt haviag o -

tent Jurisdictidg any y» Churt's order it is
state the chlld mm¥tted 'until further
orderp’of this Co Doep’ the Superintendent,

3fate Board of Control,
have poVers under RCS, Article 3259, or other-
vise,” to relegase~guch child vithout the approval
of the Court whicH committed it?

VA
. upﬁ%;ifthat your answer to question No.
1 is thd¢ the chfld cannot be releesed, can & Dis-
trict Co “another county, on a dependency and
neglected proceeding, order such child to be re-
leg3ed, cr must this be done by the Court having
original jurisdiction? Questisa No. 2 is raisec to
cover the case vhere the pareats have since moved
t0 another county and nov are attempting to bring
such a proceeding through a resident of the coun-
ty in order to have Court order the child released
anc placec¢ ino thelr custody. '
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“3. Assuming the facts to be the same as in

- question No, 2, but that the application is made on
a vrlt of habeas corpus, instead of dependency and
geglect proceedings, could the Court in the second
county effect the release of the child if it deemed
it to be for the child's best interests, even though
the original District Court on Dependency and Reg-
lect had committed the child to this imstitution
tuntil further orders of the Court!'?

"%, Assuming the child vas committed 'until
further orders of the Court'!, could the Superin-
tendent and the State Board of Coatrol place such
child out for adoption and would the consent of the
Court committing the child to this institution De

rno::sssrx in addition to that of the Superintend-
. e _

~ . "5, Would the comsent of the parent or par-
ents of such child placed for adoption under the
conditions specified in Question No. ¥ De required

- before the adoption could be properly consummated?”

The general rule 1s that Jjurisdiction bhaving attach-
ed on the filing of a sult, 1t cannot be taken avay or arrest-
ed by subsequent proceedings in another court, The jurisdic-
tion of a court once acquired cannot be destroyed, diminished,
or suspended by any one of the parties bringing sn action in
another court, and eny judgment or order of the latter court
is void so far as it conflicts with any judgment or order of

« )

the court first acquiring it, Cleveland v, Ward, (Sup. Ct. 1926)

285 8, W. 1063,

Article 2335 states that vhere s "child shall be
found to be a dependent or neglected child" thaet, such chilag,
though its "care end custody (shall be committed to) any suit-
able person or any sultable imstitution . . . (shall be) . . .
subject to at all times to the order of-the court.” (Paren-
thetical iasertion and emphasis ours)

Now Article 2337, as amended Acts 1943, 43th Legis-
lature, page 300, chapter 19%, { 1, with reference to the par-
ent's or guardian's liability to support of an &djudged de-
pendent or neglected child "whether or mot the child is com-

mitted to the custody of his own parent or guardélen, cr whether
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to any other person, ageacy, or iastitution" rrovides that:
"fhe court shall have pover &nd authority to alter or change
such judgments, or suspend the same,” as subsequent condi-
tions or circumstances warraat,

"The general control, management and direc-
tion of the affairs, property and business of (the
State's eleomosynary) institutions is vested in
the State Board of Control." article 317k, (Par-
enthetical insertion ours)

Section 2 of Article 325Y% provides that:

"No child shall be dismissed from the Waco
Svate Home until some suitadle home has been found
for it, or it bas decome self-supporting and only
then upon the written recommendations of the super-
intendent -to the 8tate Board of Control, or when ~ .=
any verd committed to said Home has becoms married
with the consent of the Board and superintendent.
Children may be placed for adoption only in homes
approved by the Division of Child Welfare, State
Department of Fublic Welfare. . . ." -

The procedure outlined in Section 2 of Article 3259,
suprd, pertaining ¢o the release of a chilé from your home 1is,
in our opinion, an additional requirement and does not do awvay
vith the necessity of the ccnsent of the committing court.

We ansver your first question, "No."™ The child cad-
not be released without the approval of the committing court.

¥We als> ansver your second and third questioans, "I»."
The consent of the committing court must be obiained, unless
ttie Judgment of commitcal is volid.

A8 tO your fourth questlion: It is ocur 2fninlon trlt
the present acortion staiutes, article ks, &nd the cependent
anc neglected ckhiléren statutes, articles 2330 to 2227, ang
nrticle 3259 relating to the waco Siate Home should be read and
¢onstrued together. Uunder Section 3 of Article 46a, Vernon's
Annotated Revised Statutes, it 1s specifically provided that the
Court shall not grant & petition for adoption until the child
has lived in the Home cf the retitisner for & perioc cf six
moaths, with certain nremsd exceptiond. Sectlion 2 of wrticle

5H9)
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3259, Revised Civil Statutes, provides that "Children placed

in the- Waco 3State Home may be placed for adoption only in

homes approved by the Divilion of Child Welfare, 3tate Depart-
ment of Public Welfare." When the above statutes are construed
together it is our opinion that it is not necessary todtain
the consent of the committing court before the child is placed
in a home on trial, for adoption.

The ansver to Iour f1fth question is, "¥0." Article
§6a, Section 6, is as follovws:

"Except as othervise apeciricd in this Sec-
tion, no adoption shall be permitted except vith
the written consent of the living pareants of the
child. Ia the case of & ¢hild fourtedn years of
4ge or over, the consent of such ¢child also shall
be required and must be given in vutins in the
presence of the Court. Consent shall mot be re-

'ggggi%iggaPnrcnts vhose parental r!igga %Evo §§¢n .
or ed by order o ~Juvenile Court or o or'f;
ourt of Competent Jurisdie onj prov ov-
ever, that in such cases adoption shall be pornit-
ted only on consent of the Superintendent of the
Home or School, or of the individual to vhom the
care, custody or guardianship of such child has
been transferred by & Juvenile Court or other Court
of Competent Jurisdiction. In case of & c¢hild not

born in lavful wvedlock tha consent of the father
shall not be necessary.” (Emphasis ours)

The case of Matthevs v. Whittle, (C.A. 1941) 149 S.Ww.
(2d4) 601, $s directly 1d point, holding in & fact situation
such as you doacribo that the paronts' "written consent was
unnecessary.” (Page 603)

Trusting that the foregoing rully ansvers your in-
Quiry, vwe &re

Very truly yours
‘h:ﬁuﬁ CX, A AtTORlE! GENERAL OF 2EXAS
A2z>6X5c4q( ?:\ ,424»41/ 'Q&JAQMJH¥1
‘ F

R David Wuntch
nsslstant




